Access the entire webinar series here:
https://files.asprtracie.hhs.gov/documents/aspr-tracie-healthcare-
operations-during-covid-19-pandemic-webinar-series.pdf

Access the recording here: https://attendee.gotowebinar.com/
recording/6174655403001670146
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Purposes

Emergency Declarations — Federal, State, Local !Hr
Emergency Powers and Limitations
Core Legal Issues re: CSC

Liability Protections

» Legal standard of care and "reasonable provider"
Various liability protections for providers and health care entities
Difference between immunity and indemnification

PREP Act liability protections for vaccinators and others
Minimize risk in CSC triage environments

Unclassified//For Public Use _ 3



Multi-level Emergencies

Public health authorities, powers, liabilities & immunities vary
depending on the type of emergency declared at each level of
government

_ WHO Public Health Emergency Declarations
CHEWNEIN Emergency of Int’'l Concern by Foreign Governments

Stafford Act or National HHS Public Health

Federal Emergencies Act Emergency

. Emergency or Public Health

Emergency or Public

Disaster Health
Emergency

+
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Federal Emergencies

HHS Public Natonal
Hedlth Emergencies
Emertency

Emergency
Emergency
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COVID State & Select Tribal / Local Declarations of Emergency
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https://governor.delaware.gov/wp-content/uploads/sites/24/2020/03/State-of-Emergency_03122020.pdf
http://www.governor.ri.gov/documents/orders/Executive-Order-20-02.pdf
https://abc7news.com/5919991/
https://abc7news.com/5919991/
https://sf.gov/news/mayor-london-breed-declares-local-emergency-prepare-coronavirus
https://abc7news.com/5919991/
http://www.solanocounty.com/depts/ph/ncov.asp
https://www.governor.wa.gov/news-media/inslee-issues-covid-19-emergency-proclamation
https://www.bigislandvideonews.com/2020/02/29/mayor-kim-issues-emergency-proclamation-to-prepare-for-covid-19/
http://media.graytvinc.com/documents/Executive+Order+20+51.pdf
https://www.flgov.com/wp-content/uploads/orders/2020/EO_20-52.pdf
https://www.governor.wa.gov/news-media/inslee-issues-covid-19-emergency-proclamation
https://www.kptv.com/news/clackamas-co-declares-state-of-emergency-due-to-covid-/article_28efd89e-5cc8-11ea-aad6-f7396d6e1fa9.html
https://www.expressnews.com/news/local/article/San-Antonio-to-feds-Keep-coronavirus-evacuees-in-15098761.php
https://www.expressnews.com/file/576/3/5763-Emergency%20order.pdf
https://patch.com/california/sonomavalley/local-emergency-declared-sonoma-valley-after-new-covid-19-case
https://www.nbcbayarea.com/news/local/alameda-county-issues-public-health-emergency-as-santa-clara-county-confirms-3-new-cases-of-coronavirus/2245532/
https://durkan.seattle.gov/wp-content/uploads/sites/9/2020/03/COVID-19-Mayoral-Proclamation-of-Civil-Emergency.pdf
https://fox40.com/news/local-news/placer-county-reports-presumptive-positive-covid-19-case-declares-local-emergency/
https://srcity.org/DocumentCenter/View/27456/Proclamation-of-Local-Emergency-COVID-19_03022020
https://www.marincounty.org/-/media/files/maringov/board-actions/2020/march/200310hhslocalhealthemergencycovidltr.pdf?la=en
https://content.govdelivery.com/accounts/WAREDMOND/bulletins/27edb0e
http://publichealth.lacounty.gov/phcommon/public/media/mediapubhpdetail.cfm?prid=2248
http://www.pasadenanow.com/main/pasadena-city-official-declares-public-health-emergency/#.Xl_zWahKiUl
http://www.longbeach.gov/press-releases/local-health-emergency-and-state-of-local-emergency-declared-by-city-officials-in-response-to-covid-19/
https://www.facebook.com/lummicommunications/photos/a.225684220780351/3336315403050535/?type=3&theater
https://www.ttownmedia.com/press_banner/local-health-emergency-declared-for-covid----response/article_2aa19ae4-5e51-11ea-bc0e-978f60a7180c.html
https://www.lacity.org/highlights/mayor-garcetti-strengthens-readiness-against-coronavirus-declaring-local-emergency
https://www.gov.ca.gov/wp-content/uploads/2020/03/3.4.20-Coronavirus-SOE-Proclamation.pdf
https://www.co.washington.or.us/CAO/emergency-declaration.cfm
https://snohomishcountywa.gov/CivicAlerts.aspx?AID=1771
https://kymkemp.com/2020/03/04/mendocino-county-declares-public-health-emergency-in-order-to-prepare-for-future-novel-coronavirus-activity/
https://governor.hawaii.gov/wp-content/uploads/2020/03/2003020-GOV-Emergency-Proclamation_COVID-19.pdf
https://mauinow.com/2020/03/04/hawaii-governor-issues-emergency-proclamation-for-covid-19/
https://mauinow.com/2020/03/04/hawaii-governor-issues-emergency-proclamation-for-covid-19/
https://www.theunion.com/news/nevada-county-declares-local-health-emergency-after-individual-dies-of-covid-19/
http://www.thereflector.com/news/regional/article_c553756e-5e7c-11ea-8419-27f19de3d673.html
https://krcrtv.com/north-coast-news/eureka-local-news/hoopa-makes-emergency-declaration-to-prepare-for-possibility-of-future-coronavirus-cases
https://sacramento.cbslocal.com/2020/03/05/sacramento-public-health-emergency-coronavirus/
https://myedmondsnews.com/2020/03/mayor-nelson-declares-state-of-emergency-in-edmonds-due-to-covid-19/
https://www.in.gov/gov/files/20-02ExecutiveOrder(DeclarationofPublicHealthEmergencyforCOVID-19)FINAL.pdf
https://www.scribd.com/document/450457202/2020-3-6-COVID19-Digital-Proclamation-pdf#from_embed
https://dchealth.dc.gov/sites/default/files/dc/sites/doh/page_content/attachments/2020-035-District-Government-Preparation-for-the-Coronavirus-COVID-19.pdf
https://auburnwa.gov/UserFiles/Servers/Server_11470554/File/City%20Hall/Documents/COVID-19%20Proclamation%20of%20Emergency.pdf
http://waterlandblog.com/2020/03/05/city-of-des-moines-issues-proclamation-of-emergency-due-to-coronavirus/
http://masonwebtv.com/archives/38411
https://governor.ky.gov/attachments/20200306_Executive-Order_2020-215.pdf
https://www.slashgear.com/covid19-sxsw-cancelled-as-austin-declares-coronavirus-emergency-06612484/
https://drive.google.com/file/d/1HQf7KjdTadeQCLWQ38Y6y_XRwVH4TOnE/view
https://www.wkyt.com/content/news/LIVE-Mayor-Gorton-holding-news-conference-about-Lexington-coronavirus-case-568571691.html
https://www.vaildaily.com/news/employing-one-more-tool-to-aid-in-coronavirus-response-eagle-county-files-disaster-emergency-declaration/
http://www.austintexas.gov/news/elevated-covid-19-concerns-prompt-new-precautions-austin-travis-county
https://www.abc4.com/news/health/coronavirus/salt-lake-county-issues-state-of-emergency-in-preparation-for-future-coronavirus-cases/
https://bellevuewa.gov/sites/default/files/media/pdf_document/2020/COVID-10-Emergency-Proclamation.pdf
https://www.governor.ny.gov/news/no-202-declaring-disaster-emergency-state-new-york
https://drive.google.com/file/d/1AcKOePvhmBpuNuaBQq7yZ37E2Sog4tUe/view
https://6abc.com/health/2-cases-of-covid-19-in-montcos-location-identified/5995594/
https://content.govdelivery.com/attachments/OHOOD/2020/03/09/file_attachments/1396418/Executive%202020-01D.pdf
https://nj.gov/infobank/eo/056murphy/pdf/EO-103.pdf
https://governor.maryland.gov/wp-content/uploads/2020/03/Proclamation-COVID-19.pdf
https://www2.illinois.gov/Pages/news-item.aspx?ReleaseID=21220
https://chicago.cbslocal.com/2020/03/09/coronavirus-disaster-declaration-governor-jb-pritzker-11-cases-four-new-covid-19/
https://www.delcotimes.com/news/local/no-new-cases-of-coronavirus-detected-county-declares-state-of/article_99d7ce12-6098-11ea-80a5-5fa2568ea596.html
https://governor.iowa.gov/sites/default/files/documents/202003100818.pdf
https://www.kitsapdailynews.com/news/kitsap-county-approves-proclamation-of-emergency-amid-covid-19-outbreak/
https://www.miamiherald.com/news/local/community/miami-dade/article241110101.html
https://files.nc.gov/governor/documents/files/EO116-SOE-COVID-19.pdf
https://governor.wv.gov/Documents/SKM_C45820030417010.pdf
https://www.mass.gov/executive-orders/no-591-declaration-of-a-state-of-emergency-to-respond-to-covid-19
https://www.bellinghamherald.com/news/local/article241075056.html
https://www.wxyz.com/news/read-gov-whitmers-state-of-emergency-declaration-amid-first-coronavirus-cases
https://www.piercecountywa.org/DocumentCenter/View/90320/CoVID-19-Emergency-Proclamation?bidId=
https://www.kcbd.com/2020/03/11/houston-officials-announce-emergency-health-declaration-closes-houston-rodeo/
https://thehill.com/policy/healthcare/487112-washington-dc-declares-state-of-emergency-over-coronavirus
https://www.wcpo.com/news/local-news/hamilton-county/cincinnati/watch-live-mayor-cranley-to-declare-state-of-emergency-in-cincinnati-to-protect-against-spread-of-covid-19
https://azgovernor.gov/sites/default/files/declaraton_0.pdf
https://www.governor.state.nm.us/wp-content/uploads/2020/03/Executive-Order-2020-004.pdf
https://governor.arkansas.gov/images/uploads/executiveOrders/EO_20-03._.pdf
https://gov.louisiana.gov/assets/ExecutiveOrders/25-JBE-2020-COVID-19.pdf
https://gov.alaska.gov/wp-content/uploads/sites/2/COVID-19-Disaster-Packet.pdf
https://navajotimes.com/reznews/nez-declares-state-of-emergency-due-to-covid-19/
https://www.nbcmiami.com/news/local/3-of-4-broward-coronavirus-cases-from-company-at-port-everglades/2203213/
https://www.nwherald.com/2020/03/11/actions-taken-to-stem-spread-of-coronavirus-in-mchenry-county/af2d4uq/
https://county10.com/northern-arapaho-business-council-declares-state-of-emergency-over-covid-19/
https://rapidcityjournal.com/news/local/state-and-regional/state-now-has-eight-presumptive-positive-cases-of-coronavirus/article_74427a8b-69ba-5dc0-8670-dce0375fab46.html
https://content.govdelivery.com/attachments/WIGOV/2020/03/12/file_attachments/1399035/EO072-DeclaringHealthEmergencyCOVID-19.pdf
https://urldefense.proofpoint.com/v2/url?u=https-3A__publications.tnsosfiles.com_pub_execorders_exec-2Dorders-2Dlee14.pdf&d=DwIFAg&c=l45AxH-kUV29SRQusp9vYR0n1GycN4_2jInuKy6zbqQ&r=EcYDCA64GS88dC8UbgqxYS9BekLz9BPsdSOcMm_vjt8&m=dtva469QKRffipl-L0DD2SvtRPp-m3ZBjHqjunt7Q80&s=GCNBAKXeC75dkpMFGac8TdaaDxCl-dpOqYBwbK1mqGw&e=
https://www.governor.virginia.gov/media/governorvirginiagov/governor-of-virginia/pdf/eo/EO-51-Declaration-of-a-State-of-Emergency-Due-to-Novel-Coronavirus-(COVID-19).pdf
http://wyandottedaily.com/kansas-city-missouri-declares-state-of-emergency-for-covid-19/
https://www.nytimes.com/2020/03/12/nyregion/coronavirus-new-york-update.html
http://gov.nv.gov/uploadedFiles/govnewnvgov/Content/News/Press/2020/Declaration%20of%20Emergency%20re%20COVID.pdf
https://governor.mt.gov/Portals/16/docs/2020EOs/EO-02-2020_COVID-19%20Emergency%20Declaration.pdf
https://basecero.ogp.pr.gov/apex/apex_util.get_blob?s=6046224901512&a=161&c=112063554695324788&p=15&k1=4725&k2=&ck=oWQHmi1YH9BZVIXSAn2omT_Dfb3NSP0UhPKsT_rgYPdE3GGBayj03sX-EHwAKh8vz9pOSbe8Rdpi8RQBhjWN6A&rt=IR
https://www.colorado.gov/governor/news/gov-polis-provides-update-states-response-covid-19
https://governor.kansas.gov/wp-content/uploads/2020/03/2020-03-12-Proclamation.pdf
https://portal.ct.gov/-/media/Office-of-the-Governor/News/20200310-declaration-of-civil-preparedness-and-public-health-emergency.pdf?la=en
https://www.cleveland19.com/2020/03/12/cuyahoga-county-has-declared-state-emergency-covid-situation-develops/
https://www.governor.nh.gov/news-media/orders-2020/documents/2020-04.pdf
https://governor.vermont.gov/sites/scott/files/documents/EO%2001-20%20Declaration%20of%20State%20of%20Emergency%20in%20Response%20to%20COVID-19%20and%20National%20Guard%20Call-Out.pdf
https://www.in.gov/gov/files/20-02ExecutiveOrder(DeclarationofPublicHealthEmergencyforCOVID-19)FINAL.pdf
https://gov.texas.gov/uploads/files/press/DISASTER_covid19_disaster_proclamation_IMAGE_03-13-2020.pdf
https://www.sos.mo.gov/CMSImages/Library/Reference/Orders/2020/20-02.pdf
https://sdsos.gov/general-information/executive-actions/executive-orders/search/Document.aspx?CabId=523E2A2A&DocGuid=20200313-1747-3785-7183-b14b37c5ebd9
https://mn.gov/governor/assets/EO%2020-01_tcm1055-422957.pdf
https://governor.sc.gov/sites/default/files/Documents/Executive-Orders/2020-03-13%20FILED%20Executive%20Order%20No.%202020-08%20-%20State%20of%20Emergency%20Due%20to%20Coronavirus%20(COVID-19).pdf
https://www.governor.nd.gov/sites/www/files/documents/EO%202020-03.pdf
https://content.govdelivery.com/attachments/WYGOV/2020/03/13/file_attachments/1400574/Executive%20Order%202020-2.pdf
https://governor.alabama.gov/newsroom/2020/03/state-of-emergency-coronavirus-covid-19/
https://gov.georgia.gov/document/2020-executive-order/03142001/download
https://www.dropbox.com/s/64xel8oha2gw22h/2020%20State%20of%20Emergency%20-%20Coronavirus%20.pdf?dl=0
https://www.sos.ok.gov/documents/executive/1913.pdf
https://www.stpaul.gov/news/mayor-carter-declares-state-local-emergency
https://www.boston.gov/news/public-health-emergency-declared-boston-due-coronavirus
http://wyandottedaily.com/kansas-city-missouri-declares-state-of-emergency-for-covid-19/
http://www.minneapolismn.gov/www/groups/public/@communications/documents/webcontent/wcmsp-223264.pdf
https://www.fox10phoenix.com/news/arizona-cities-declare-state-of-emergencies-for-covid-19-order-closures-of-bars-restaurants-gyms-and-more
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Legal Triage In Emergencies

Efforts of legal actors &
others during declared
emergencies to build a
favorable legal
environment by prioritizing
Issues & solutions
facilitating legitimate
public health responses




Emerging Legal Issues

Emergency
Powers -

Testing/
Screening/ Crisis
Treatment Standards
of Care

Surveillance Social
& Reporting Distancing
Measures

Liability &
Insurance
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Crisis Standards of Care

Substantial
change in usual
healthcare
operations and
level of care due
to a pervasive or
catastrophic

@B ramonia AcaDEMY OF mEDICINE disaster

Unclassified//For Public Use ASPR 'rRACIE
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Crisis Standards

e Coordination

» Allocation
 Reimbursement
e Licensure

» Scope of Practice
» Patient’s Interests
e Duty to Care

* Uniformity

o Liability

Unclassified//For Public Use

of Care — Legal Issues

Practical, Ethical, and Legal
Challenges Underlying Crisis
Standards of Care

James G. Hodge, Jr., Dan Hanfling, and Tia P. Powell

Federal Government

Localand State Government

Y M| Emérgeney [y o
ibotd guhlw& H(é':; \ifs | EMS Management L
eal ‘ l
Care Care &SE?EI;I)IIC | |
||
A
Performance Improvement - |
Implementation of Clinical
st : Pro:ressesanrd Operations
Development of i
\ndutnrsgndTr\gogers InfSuhT —
) ring
Community Engagement

Provider Engagement

Ethical Cunsiderations
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https://www.networkforphl.org/wp-content/uploads/2020/03/Crisis-Standards-of-Care-Hodge-JLME-2013.pdf

Prospective Civil Liability Claims

* Negligence/Malpractice
* Intentional Torts

* Privacy Infringements

e Discrimination
 Worker's Compensation

Unclassified//For Public Use
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Liability Sinkhole
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Risks & Vindication

VINDICATED

Cleared in Katrina deaths,
doctor tells her side of story

Unclassified//For Public Use 13



Two Legal Paths Re: Negligence in CSC

Greater

Malpractice
Insurance

Employed
Personnel

Resources | =

Follow the
Path 1 Evolving Std

of Care

Patients

VHPs

Provide Enhanced Liability Protections
Liability Risks Path 2 for HCWs & Entities

‘Sandra Day O’Connor
College of{aw

Lesser _ ege
Arizona State University

Unclassified//For Public Use
Center for Public Health Law & Policy
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Emergency Liability Protections - Health
Practitioners & Entities

Umbrella of

VOLUNTEER Liabi_l.ity querage
Despite risks, many coverage SN R R
liability protections apply Lizbility
in routine events & | oven |
declared emergencies, G ool _
especially concerning Protections Adrecmen™s B ommission
health care volunteers, i

Practices

workers, and entities
PREP Act
- Unclassified//For PublicUse ~— ASPR




Specific Focus

Difference between immunity & indemnification

Unclassified//For Public Use _ 16



Specific Focus
 PREP Act liability protections for vaccinators & others

o Authorizes HHS Secretary to provide immunity to
certain individuals and entities against loss claims
arising out of the manufacture, distribution,
administration, or use of “covered countermeasures”
In response to a public health emergency

e Applies to all covered HCWs
* Does not cover willful misconduct
May cover “omissions”

- Unclassified//For Public Use Slide credit: Jen L. Piatt, JD ASPR 1rAacCiE
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Minimize Risk in CSC Triage Environments

Shifting
Standards

Ethical
Adherence Scope of

Unclassified//For Public Use

Practice

Risk
Mitigation
Transparency

PPE &

other

Safety
Measures

Oversight &
Internal
Review

AR

HEALTHCARE EMERGENCY PREPAREDNESS
INF WAY
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Questions & Comments

|ames.hodge.l@asu.edu | @jghodgejr

Unclassified//For Public Use
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mailto:james.hodge.1@asu.edu

Contact Us

‘%

asprtracie.hhs.gov 1-844-5-TRACIE  askasprtracie@hhs.gov
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